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required to establish for the record that it hu taken all naonable Iteps to resolve the technoloJical

limitations on AlN or other means selective routing.

ISSUE 7: Brandinl of Sen-ices Sold or I.formation PrO\'ideci to Celtomen

AT&T's Positioa: AT&T be/iews bf'tllfdi"8 is Q prw"'",;./~ for achimng paril)! and

thereby making competition possible so Louisiantl CDnSIII'IIBS ClI1I 'IWIp 1M benefits of ~fJect've

competition. -17 C.F.R. § 51.305(0). 3/J(b); FCC Onhr No. 96-325'41244. 3J3, 970. B,lISollth

agrees that its service persollnel will advise ATtfTcuSfomttn they an CJCting on A Tetrs behalf, mId

will refram from maruring Bel/South dirt!clly ·01' indirectly 10 AT&1 customers. Bel/Soulh ho.'i

agreed 10 req1l1re Bel/South persom1el 10 use AT&Tdt!signed"1etnJe IHhind" cards when making a

ser",ce call 011 beholfofAT&T However. AT&T reqllests that A.T&T's "leave behind" cards be of

the same quality has that which Bel/South provides itself. AT&T agrees to incur the expense of

creutmg such card'i.

AT&Talso contends Bell!;outh shouldbrand Its Operator and Directory Assistance .'iervices

...."h Ihe AT&T hrand whenever AT&T choo,'tes to have lho~ calls routed to a Bel/South .'ien'ice

platform. The ACl express('r' precludes BellSorllhfrom imposing discriminatory conditions - such

a .. a refusal In hrmrdresold services -on resole. -17 U.S.C.A. § 2SJ(c)(./)(B). A{/ditiOllQlly, the FCC

Order reqUIres BeJ/South 10 bra1ld Operator Services/DinctOf')' A.uistDnce _"icesfor resale unless

illS 1I0t technicallyfeasible. -17 C.F.R. § 51.6J3(cJ: FCC Ordn No. 96-32S 4fI 97J.

BeUSouth's Position: The previous issue invo!wdt. "selective TOIII;ng" question in the

cOlllerl where ATcfT re./Is&llSouth sservices usingAT&Toperalorsandnot !H//South operators.

Issue No. 7 Involves lhe St!lective ,outmg question in the con16xl where AT&T wants to resell

BellSomh's sen'icts usmg Bel/South's operators. In this laner ~nario,AT&Thas requested that
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BellSouth 's operators brand the calls with AT&T's brtmd. The SQIM t«:hnitXl/problem... ex,",t wilh

respect 10 this issue as exist with Jsslle No.6, andBel/South 'spo.rititJlf on this ISSIIe is lhe same,

AT&Thas also requuud that when &l1SoudtptllSOIDwlCOIJIIJIfIfIiCtlte with ATcfTcustomers

OIl MhalfofAT&1: Bel/South should J) advise customers thqan repramtmg AT&T: 2) pro"'ide

customer information materials supplied by AT&T; and, 3) nfrtsIn from marketing Be//South

directly or mdtreetly to customers. The parties hove reso/wd this ;DIItI with respsct to the second

and thirdpans. that is. the leaw-behindcards and tM sttIImWnts""""* by Bel/South representatives

when scrvlcmg AT&T's cuS!omers. The remaining'isme i"w,MS wMther Bel/South persol11lel mU.~1

"brand" call.~ from AT&rs (.'TIS/omers. This is the selective routing issue disclI.ued in Issue.Ii No.6.

ANALYSIS AND FINDINGS:

"Branding" is a technically available option only in conjunction with selective routing. !' t such

time as selective routing becomes available (see discussion at Issue 6. supra). BenSouth shall "brand"

its services as requested by AT&T However, until such time. "branding" remains technically

infeasible

ISSUE 8:

ISSUE 9:

This issu~ was resolved by the parties prior to Qrbit1'Qlioll

NameJLogo Appearance on Cover ofWbitt and Yellow Pale Directories

AT&Ts Position: In order to inform Louisiana consu",.rs about the choice they have in

local service carriers. A.T&T believes Bel/South should haw to displtzy the A.T&T logo on

Bel/South's telephone directnrie,f on terms and conditions at parity with those which Be/lSouth

provides Itself. This issue is subject to arbitration because &/lSouth Advertising andPublishing

Company r'BAPCO'7 is a who//y-owned subsidtary ofBel/South andBel/South call instruct BA.PCD

tofo//o\4' the d,rectlOll afthis Commlsslon. Indeed. Bel/South has usedBAPCD in the post to fulftll
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its legal and regulatory obligations. 1M Lotiisiana Regulations "fllire that B,//South (or 11:r

affiliates), provide white page dinctory listings. Bel/South will no doIIb, look to BAPCO 10 fulfill

BellSoum's legal obligation. Moreowr. it ;s cllQl' tht;rt the legal distinction Ht'Ween BUeO allll

BellSouth IS oft,,, blurred. BAPCO admittedduring this arbitration p1'OCHding InallM lelepIrtJM

mlmber c."stomer.'i must call to obtain IWW servia offerings. billing mjOl'fllt:lliOlJ. and repair ~",;ces

l.'i the same number customers must call 10 ord,r 1WW direClories. Con.wquently. it is clear. that

Bel/South and BAPeO share resources. assets and/or employees. despite BAPCO's claim to the

contrary. BeIl.':;outh andBAPeO should not he able 10 gain a competitive marketil'f advantage hy

refusmg 10 allow AT&T equal coverage on lhe telephone directory ifA T&T pays Q reasonable

price for these servIces.

BellSouth's Position: This IS Q dispute belWlel1 AT&T and Be//South Ad"enismg alld

P"bb,)'hmg ('ompa,.,y ("BA.P('O'J andnot between AT&Tand Bel/South. AT&-rs request does I10t

COl1.mtllle an ohitgatlon imposed llpon BeJJSoulh ullder § 251 or § 252 and is therefore not ~"bject

10 thiS arhtn·OllOIl. The resolution ofthis issue should be negotiated between BAPCO and AT& T

BAPCO's Position: BeIlSnuth AenrenlSlng andPublishing Corp. ("BAPCO ";. th~ publisher

of the directories at iSjue. inlen-e,w", lhe.f~pror:~cdmgsandfiled all Exception all~ging Ihe lack

ofsubject matter andpersolltlljurisdiction In tlw~proceedings. BAPCO is an affiliate, hIli not a

subsidiary. ofBe/L~/h in the bUSIness offIIIbllshmg directories. including white pages directories

al1d Yellow Paps dinclmes. It is BAPCO and no, Be//South that pub/isMs directories. The issue

ofwhether A TefT's name and logo should appear on directory covers is not subject to resolution

In 'he present arbitralion Hc:ause II dot!s notfaJl with", lhe se0p' ofcompulsory arbitration
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provided by Section 252 of lhe FetMrtll r,JIC01IImunieationS Act; and as BAPCO is neither Q

leJecommuniClZlions CtlITier nor Q local exchtDlge CDlTier within lhe meaning ofSection ]51 m,d 25J

ofthe FederQI ACI.

ANALYSIS AND FINDINGS:

The record compiled in this matter establishes that BAPCO and 8eUSouth are affiliates, both

being subsidiaries oftheir parent hoIcting company, BeUSouth Corporation. BAPCO is the sole party

responsible for publication of directories. which it then provides to BellSouth for distribution.

BAPCO is engaged in no other business than the publication ofdirectories. BellSouth exercises no

control over the operations ofBAPCO.

As was noted in discussion of Issue 3, BellSouth was under an affinnative obligation to

negotiate in good faith the panicular terms and conditions ofagreements to fulfill only those duties

of providing interconnection. resale of services or unbundling ofnetwork elements, as is specifically

enumerated in §251(b)( 1-5) and (c)(2-6) ofthe Act. Likewise, this Commission's jurisdiction in these

arbitration proceedings is limited to resolution of issues appearing on that exciusive listing At no

P0lnt In §251 of the Act, or anywhere in the ACt for that matter. does the issue ofdirectory covers

appear Such an issue does not even bear a casual relationship to any of the exclusive issues for

negotiation (and therefore arbitration) appearing in the Act.

Furthermore. AT&T instituted the underlying arbitration proceeclinSS with Be1ISouth

Telecommunications. Inc., while the directories are published exdusively by BeUSouth Advert,sing

andP"bllshing Corp. Although affiliates, each ofthese parties have separate and distinct corporate

identities that must be recognized Simply put, ordering BeUSouth (Telecommunications, Inc.) to

place AT&T's logo on directory covers would be meaningless. because BellSouth doesn't publish
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directories. BAPeO does. Even had AT&T named BAPCO as a 1'IItY to these proceectinp its

request would have to be denied, as BAPCO is not subject to this Comnission's jurisdiction in

conducting the present arbitration. Under the Act, the duty to negotiate is only imposed on

incumbent local exchange carriers. See 47 U.S.C. §2S l(c)(l). This Commission's jurisdietioft in the

instant proceeding is limited to arbitration ofany "open issues" &om negotiations between an ILEC

and CLEC. See 47 U.S.C. §252(b)(l) In short, BAPCOwas not subject to compulsory Delotiation

under the federal Act, as it is not an n.EC and as the directory cover issue is not among the exclusive

enumeration of issues subject to mandatory negotiation and it accordinllY cannot be subjected to

compulsory arbitration.

As the issue ofdirectory cover logo placement is not properly the subject ofarbitration under

the federal Act; as Bel1South has no ability to control or direct the placement of names or \ogos on

directory covers, and as BAPeD. the sole pany responsible for publication of the directories in

question. is not jurisdictionally subject to arbitration under the Act. AT&T's request for an order

directing the placement of its name and logo on the directory cover is rejected.

lSSU E 10: ThIJ iJsue was resulVf!d by the partl~S prio,: 10 arbitration

ISSUE 11: Advance Notice to Wholesale Customer of Service and Network Chances

AT&T's Position: In order tn compete ~quQIJy wilh /H//South. A1&1""'Sf receive Ilolice

of changes 10 services ad network capabilities being relied upon for service to CllStomers from

Bel/South before BellSouth implements those changes. This is needed to ensure BellSouth is not

given a mctical advantage over the MW entrant. Without S'IIch notice. Be1lSollth CDIIId".""ilM
the viability ofAT&T services by repricing or changing the underlying .rvtce before AT&Tcould

adjllst it." offers
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BeIISoath'. Position: Be/1Sovth willpnMt:Ie notia on nrw suvius and changes 10 existi"g

services WMIl 1M larifft an fil,d 01 tM CDIfI",issioll. Earlier adwDlCtlllotice lhalr the tarifffiling

could lead to liability orfurther noliu responsibilities as changes are IJttIde prior 10 actualfiling

date. AT&T and Bel/South have agnu to termslor notification of technology or operaliolral

changes that impact AT&rs use ofservices purchiued by AT&Tfrom Bel/South. BellSouth worl1d

prollide scheduled "otlces to a/I carriers COIfCttming MtworJc cht:Diges thllt can impact

;llIercon"ection or network unbundling arrangemelJls. Furt.r. regularly scheduled Joint

ellgj"eermg meetings between BellSouth and local providers willprovide notice on other technical

changes. They Ollly Olllslandi1'g issue is thaI AT&T wants Bel/South 10 provide 1JOliee "5 days 111

advance qf the imroductlon ofnew servIces. In thIS rapidlyfluctuating competitive environment,

it would be Imp1'QClICQlto provide advance nOllee to the erlenl AT&:T has requested. Addmollally.

."lIch "otice in advallce might subject Bel/So",h to complaints or other obligations shouldplallsfor

new service ",tmductinns 1101 occur as original/y nO/iced

Bel/SQuth has proposed (111 altemotive that wmlldallowfor a longer notice period. Sa.ncolly

the aJtemative plan limits Bel/South's liability in the event chonges occ7lr after notice is prol1ideJ

and also limlls the CLEC's use of thi$ information to operational and billi11g changes. This

I.J/J~mative has been t:k~medas acceptable by at/east OM otherpotential reseller and should be a

reasollQble resolutionfnr this Issue with AT&:T.

ANALYSIS AND FINDINGS:

BellSouth shall advise AT&T at least 4S days in advance of any changes in the terms and

conditions under which it offers Telecommunications Services to subscribers who are non-

teleconununications carriers including. but not limited to, the introduction or discontinuance of any
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feature, function.; service or promotion, To the extent that nMsion occur benveen the time BeilSouth

notifies AT&T ofthe change. BeUSouth shall immediately notify AT&T of such revisions consistent

with its internal notification process. AT&T wiD not be allowed to hold 8eUSouth responsible for

any cost incurred by AT&T as a result of such revisions, unless such COIlS are incwTecl as a result of

BeUSouth's intentional misconduct. AT&T is also precluded ti'om utilizing the notice given by

BeliSouth to m~rket its resold offering of such services in advmce ofBellSouth.

ISSUE 12: This isme was resolved by the parties prior 10 arbitration

ISSUE 13: This Issue was resolved by the parties prior to arbitration

ISSUE 14: Access to Unbundled Network Elements

AT&T initially requested BellSouth to unbundle twelve of its network elements. The panies'

ongoing negotiations have reduced the number of open issues. Following stipulation entered at by

, the panics at the beginning of the arbitration hearing. there are only three remaining issues of

contention. namely 1) the manner in which AT&T should be given access to the Network Interface

Device ("NID"). 2) whether BellSouth can limit AT&T to 'mediated' access to the AIN functionality

contained in the unbundled signaling transfer points and service control poims and data bases, and

3) whether venical services are included in the definition of"unbundled Local Switching" Each of

these "sub-issues" will be addressed separately

14(A): Network laleda" Dcyjce (WNW")

AT&T's Positioa: BellSollth refuses to allow AT&Tto attQch its loop wire to a Bel/South

NlD '" those cases where the NlD does not have ercess capaCity. BellSmlth claims that such access

.....ould create all electrical hazard because th;s connection wouldI~ its loop without proper

groundIng. Bel/South's posilion i.~ baseless ol1d shOll1d be rejected/or twD reasons. First, AT&T
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hQ.f set forth the reasonable and safe manner in which it is preptI1Wl to connect its ...."e /C) the

existingNID and has acknowledged the "eedfor safety precautions. Properly trained techmcialls

would ensure that all chalrps 10 the NID were consistent with the Nattonal Electrical Code.

Further, BellSoulh'spropo.raJ itselfposesa danger due to the npoMd wirs,s com.Cling the eristing

NID to the 'rewl)' 'nslll/led NID.

Second. Be/ISOCIth'sposition WOII/d negatively impact louiSiana COImIlMrs who.'e NlDs lack

excess capacity. U,u:Jer Bel/South's proposal. these cOfISIlIMrs would be forced to hm'e an

additional NID attached to the outside ofthere homes ifthey chose to Itlke advamage ofcompelilioll

and cN:lIJge local servia! pro"iders. This iIJ,;onvcmielice is rml~cessaty and would be a d,smc:elJlfw

10 the development ofcompetition.

BeUSouth's Position: The NID IS a Single-line termination device or that portion ofa

mulllple-lme termmation dttvu.:e reqUired to terminate a sillgle I;,ze or circuit. The jUl1Jame11lal

fimCflol1 of the NID is to establish the official network demarcotlm' point between a company and

Us end-user C:lIstomer. The N1D. however, a/s'u prOVIdes a protecti"e ground comrcctloll.

The FCC concluded In ItS August 8th Order that 1t1S technically feaSible In unbrmdle the NID:

howf!\'er. the F('r' does not require thar the CLEe be allowed to terminate its loop directly to

BellSoulh 's NID. Be/lSouth heliews that the NlD-to-NID connection described in the FCC's Order

is an appropriate arrangement for a CLEe to connect its loop to the inside wITe, prOViding. of

course, that the CLEC, in connecli17g 10 the inside wire, does not disrupt or disable the Be/lSouth

loop and MD. Allematlvely, Be/lSouth has modified its original position to allow ATtftT to connect

its loop 10 any unused term"lOls in the BelJSouth NID.
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ANALYSIS AND FINDINGS:

This issue was extensively addressed in the FCC Order, which expressly rejected AT&T's

current position. However, as BeI1South has already stated its willingness to do 10, in circumstances

where there is an open connections or terminals in BelJSouth's NID, AT"T shall be aJlowed to

connect its loops to such open connections or terminals. However, in circumslances where there are

no open connections or terminals, AT&T's request to disconnect BeUSouth's loop &om the NID is

inappropriate. In addition to providing the coMeCtion between the local exchange carrier's loop and

the customer's wiring. the National Electric Code requires that the NID be grounded and bonded via

the NID. IfBellSouth's loop is disconnected from the NID, it must be re-grounded in some fashion.

To allow a third pany to disconnect BellSouth's loop from the NID and re-ground it appears to be

fraught with potential for damage to BeUSouth's loop, particularly when the alternatives are

considered In circumstances where there are no open connections or terminals. AT&T be allowed

to effect a NID-to-NID connection as described in the FCC Order, at f(392 • 394.

14(8): AIN Capabilities (SjgnaljDI Wok TpPslKln Sipa1inl Tpn,(er) Points (SIPl
and Scajcc Conrrol Points (sep) and Databascs

AT&Ts Position: Bel/Sollih refuses to lInbundle access 10 Its Signaling neTwork elemems

III Stich a way thaI AT&:T can achi~ve parity In lite c:realtOll and offering ofAdvanced 111lelligelll

Netwurk ("AIN") based Mrvices. Bel/South se(!/cs 10 prOvide AT&Taccess to BellSouth~~ network

via Q mediation df!lIice which Bel/South claims is necessary to ensure the security and integrity of

the "etwork.

The Commission should order BellSolllh to provide u"mediated access to the AINfor three

reasons. First, introduction ofIhe type ofmedianon lhat Bel/South is proposing will directly affect
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louiSIana consumers by increasing post-dial tk/ay by tm emmated109'over that ofa SImilar AIN

CD/I motk by a BellSollth custome,.. The incntLfedpost dial delay tInIs creates a dijftrence between

the service offered by Bel/South and the service that MW mtrtlI'II$ will M able to provith their

customers. In order for robust competitiOllin the IOCQ/ tekphone acht»7ge marMl 10 devtllop

quickly In LOllisiana. new entrants must be able to offer potential customers service thtzt lMets or

exceeds comparahle service provided by Be/lSouth. While the PDS1 dial d61t:1y incren.rent may he

small. and may even. os Be/lSouth has suggested. 1Ht barely f¥rceptible to a customer. the mere

exiSlence of the difference in the quality o/the service provided by AT&Tmid BellSmlth could he

explOited hy Bel/South to its advantoge. As demonstrated by the excerptfrom the Bel/South ImtnJ,t

wehSlle page used in the cross exammation ofMr. VarMT at the hearing, Bel/Smith can and will

lake .'\/ra/eglc advalllage ofany disparity, ,.eal or perceived. between its service and the service l?f

new emrants. Such a result will dum/vantage the new entrant's ability to attract customers and

thereh.v se\Jere~}' inhibit the growth ofcompetition in Louisiana.

Sl!c:ond. mtroduCl10n ofa media/ion device mto the sigrlaling 1rerwork will ",ser' additional

pomt.'i ofpotellual networkfailure, at; well as mcreasl1'Ig the emit and time ofimplementing :rervic:es

TO CftSlomt:r~. As derailed in the direct testimony ofAT&-Twitness Mr. Homma". existil1g safeguard..

wlthm rhe signtllit.g ~rwork a/ready provide the 'lecessary protection against traffic overload and

unauthori:edaccess. Further, reeen/industry trials and teSls ofAIN capabilities demonstrate that

mediated access to the A/Nis uIlIWce$SQT)'.

Third, aI/owing BellSouth to uti/i:e the mediation device would conlra\lene the Louisiana

Commlsf/ofl'.f awn ort:Ier that local achange carriers mustprtNidI tICCUS to each other's databases,

including A/N. "throllgh signaling mterconnecllon withfunettonality, quality, terms, and co,Jdilions
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equal '0 ,ha, proviiMd to the [local achange carr;~rJand its af/ilitlJ.s." LPSC Reg. § 901rL)(3).

Should this Commission concludl that ",.diation is M~UlITJ', BellSolith mU.fl also be

rtlquiNd to rout~ its traJlic through such mediation: The LPSC § 90/(/..)(J) requires tha, acce.u 10

databases, including A.IN, he "equal ., to that which the LEC provides itMlf. Cm~q"ellt{v, 01/

carrier!; should rOllte traffic through the mediation dni~. Addttlonally, requiring BcllSorlth to also

rOrtte its traffic through the mediation device, enctJUl'tlgcs Bel/South 10 cooperate with A T&T '0

creole a device that is less noticeable /0 all CustOJrNrs by putting all OIl a lew!! playmgfield.

BellSouth's Position: Bel/South has a~ed to give AT&T acass to Bel/South's AIN

capabililies. /" order 10 prtvtnt both inlentio~mJd uninlelllional di.fflIplioll of lIS lIetwork,

Bel/South propose.fi that computer software reje"ed to as "mediation" devices he pili imo place.

BellSouth has agreed, .mould AT&T believe that itlJee~similar pratte/lal/from an)' BeJlSolllh 's

AINdatuhus(! cmmected to A T&Tos network. to allow AT& r lise of.fimilDr mediation dewces.

ReI/South helie\'es thai two types of mediation are required to protect its network from

mJe1llwnulor UnmJC11l101l0/ disrupllol1. The first ;s medul11011 reqllired between a third party's (.fJlch

OJ AT& T's) Sen1ice Control Pomt r'sep") alld Bel/South's Signal TrQ1l.fjer Poims r"STPs").

Bel/South hebe\les it has a TIght to protec, liS network. Even with the development of new AIN

jrmcllol1oluy. a mechanism for meditllion IS required to pre~nt intentional or ulJimentional

disruption ofBe/1Sou1h 's AIN",twork by 0 CLEC. In hispre-filed testimony, Mr. Hamman pointed

to 0 joint report on testing condIIcIed by A T& T andBellSouth on the subject ofAlN interconnection.

One need simply rtadfrom 1Mfirst page ofBel/South sportion of that joint report 10 understand

why such III1-mediated QCces.-: should not be allowed. The first page of that report includes the

follOWing fwO setlte"ces:
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III

Testing conducted berwen ATciTand BeliSouthfocused nclltsiwly on
the callpt'OCemng aspects ofthe MMB service and did not address more
global and complex AIN inleTCOnneclion i3Sl/es SIICh as billi",.
opet'oJions. odminiwation. maintenonce or provisioning.... As verified
during the Interconnection Test. tltis arcJri.etllrQ/ propostII/ fails to
address a signijicallt number ofconcerns in a marmer that would mee,
the fo//ow;n, network requ;remmts. ..

See AT&T- Bel/South AlN Test Report (Be/lSouth Indi"idual Report). atIDI:Md as Exhibit J to Pre-

filed Direct Testimony ofJ. Hamman.

Mr. Hamman a/so srlgffeSlS thatpost dialing delay (that is, the time betweell tlte complelioll

of dialing and proper disposition of the call (ringing tone. announcement, busy tOIle. etc.) is all

addmonal faclor ill requiring u,p-mediated aCcess. Un/ortunately Mr. HQlflmall did 1101 "ote that

AT&Tand Bel/South differ significantly in their projeCTiOnS ofthe amount ofadditiollal post dialing

delay introduced by mediation dCVlces and further, whether slIch post dialillg dela)' IS eve"

dlscermhle to the customer mnlring the call. At the heari"g, Mr. Hammal1 testified that. in his

opinilm. a pnst-dialing delay of 8/10 of a second WQS perceptible to customers. See Hearing

TraJls,npt, Vol I. at p. 137, II. 19-2/. BellSolllh submits that WIO ofa second is Ilor perceptJhle.

'alld a small: pTlce to pay for network reliability.

The secondform ofmediation that Bel/South believes is appropriate is intended to protect

the COlllents of8e//Sou,h 's coli relateddatobasJ!.f. Ifthirdparties are a/loweddirect access 10 those

databases. BellSouth believes disruption is possible from third parties who wish to either updDte the

contents of those databases or to create new service logic siored in those databases that would

i1l.t;truct Bel/South switches how to process and route certain calls.
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ANALYSIS AND FINDINGS:

Bel1South has already agreed to give AT&T access to its AlN capabilities The question

presented in this issue is whether access-to these capabilities will be "mediated:' AT&rs concern

with mediation is two-fold. First. the introduction ofmediation into the netWOrk is an additional point

ofpotential system failure and. secondly, that mediation would add a post-dialing d.y of between

1110 and 8/10 seconds (the BellSouth and AT&T witnesses difrered on the actual amount ofpost-dial

delay). This question was the subject ofa great amount ofdiscuslion in the FCC Order. at §V(J)(4),

which provides in peninent pan:

Although we conclude that access to incumbent AIN SCPs is technically feasible. we
agree with BellSouth that such access may present the need for mediation mechanisms
to, among other things, protect data in incumbent AIN SCPs and ensure against
excessive traffic volumes In addition, there may be mediation issues a competing
carrier will need to address before requesting such access. AccgrdjDIb' if_iu arc
unable to aan;; to appropriate mediltion mechanisms tbroulb napsiltions we
conclyde that durina vbitr.tjon of Bleh issues the SliM (pr the Cgmmigipn actina
pursuant tQ section 2S2(e)(5» must consider wbcther gu;b mediatiOD mechanisms will
be available and wjJl adCQYJtcly gootee! ,piNt jmentional or unimemional misuse of
the incumbent's AIN facilities (Emphasis added) lei.. at ~488.

1n short. AT&T' s request for unmediated access to the AIN is inappropriate, and the appropriate

question for this arbitration proceeding IS simply whether mediation mechanisms are available and

whether they will adequately protect against intentional or unintentional misuse of BeUSouth'5 AIN

facilities. The record in this matter establishes that mediation protocols are currently technically

feasJble, and BelJSoutb has stated for the record that it deems such mediation sufficient to protect its

facilities AT&T's alternative assenion that should this Commission conclude that mediation is

necessary BellSouth must aJSQ be required to route its traffic through such mediation is also rejected.

Although the introduction Qfmediation admittedly introduces a post-dialing delay, AT&T's positiQn
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that the Act' 5 requirement of "parity" mandates that all parties have comparable delays is

unsupponable. The Act, at §2S 1(a)(3). describes dialing parity as access with "no lmreasoflable

delays:' As the FCC hu already required mediation when technically feasible and resultant post-

dialing delays must be deemed "reasonable" and therefore at parity. Accordina1y. BellSouth is

ordered to provide AT&T with access to its AlN facilities. but only subject to mediation.

14(C) lAC" Swjtchiue:

AT&:Ts Position: BC!USouth nfuSC!s 10 unbundle Local Switching that includes all the

jeatures. jUIlCI10IlS. and capabilitIes InMrelll in BellSoUth's switches. but does l1t1t mclude the

sept:n'ate and distinct 1Ietwork elements ofoperator systems and inter-office transport. Bel/South's

second "justification" for refusing to provide Local Switching as requested by AT&T is that

customIzed routmg IS 110t techmca//yjeaslble. Also. BellSouth claims il cannot "nbundle 0r-'rator

Systems. Tandem Switching. Dedicated and Common Transport bOofed upon its argument that

custom,:cd routmg is not techmcally feaSible.

Bf'IISnuth's Position: AT&T has requested that the local switching capability and operator

systems he mllde availtlble as unbundled network elemems and as separate elements of total service

resale. What these parties define as 10cal switching" and 'Operator systems" are more

appropriately referrC!d 10 as "selective routing" or "customi:ed routing. • Essentially, AT&T wants

BellSouth to provide selecti"e routing tlrrangements rlult will enable an eNl-user (for which a

CLEC acquires service frOllt &IlSou.tla at wholesale and resells at retail) to rucla a CLEC's

operators just as Q BellSalth customt!r rC!QcMs a BellSouth operator or rept:lir service center todily

when dialing O. 411 or 611. AT&Thas dejiMd two other unbuNlled network elements (dedicatC!d

transpor, and common transport) as rC!quiring the sC!lective routing capability.
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&lISouth will resell its retail services aM offttr aU CIIptlhilitia (opttratoT and direcl()ry

services, dedicated transport and common trQlUpOrt) on an JDtbul'lllled basis; however, when Q

CLEC resells BeIlSouth's services or otherwise lIti/izes Bel/South's loCI" switching it is nOl

technically feasible to selectively route calls to·CLEC operator sttrVia or repair service platforms

on a non-discriminatory basis to all CLECs who may desire this I_lUre.

ANALYSIS AND FINDINGS:

As in issues 6 and 7, supra, resolution of this issue hinges on whether ··selective routing" is

technically feasible The Commission would simply adopt and reaver the resolution of this question

as presented in analysis oflssue 6- that selective routing is not technically feasible- and deny AT&T's

request that local switching capability and operator systems be made available as unbundled

network elements

ISSUE 15: Limitations on Combining Unbundled Network Elements

AT&T Position: Bel/Sou/h may "O( place any restrictions 011 AT&T's ability (0 combine

lI11hwrdied nefM.'ork elements with one another. with resoldservices, or with AT&rs or 0 thirdparry's

jacJlllles. The Act expressly requires BellSouth to "provide such unbundled network eleme11ls III a

manner (hal oIJOM'S requesting carriers to combme such elements in order to provide such

te/ecommUllICOlions service." 47 U.S.C.A. § ]S}(c)(3). The FCC .-cificaJ/yfound that a IIeW

ellrralll may combme unbundlednel'wOTk ~/elMnlS inm~manner it chooses. 47 C.F.R. §§ 5/.309(0)

ond 5J.3J5(c): FCC OrMr No. 96-3]5 ,~ 292, 296. Nonwlhsttmding these clear legal

requirements. Bel/South re~s to provide AT&T with the unbundledLoop Facility and unbundled

Local Switching if AT&T plans Ie combme them tmd offttr service to consumers using these

elements. ItlStead. BellSoulh mai,,/oms lhal A T&rsnnly "chnic~"is 10 buy BellSoll/h's existing port
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o./fmngat a 'WhoI~!JQ/~price and tlMn nM11 it to AT&-rs custOfMrs. AT&Tcont~nds Bel/South must

provide aCt:l!ss to the rmbrmdled 1Jetworlc ~/~ments which A.T&T lieu requested U"b'lIId/iIJ, refers

to the offering ofdiscnte elements ofthe i1lCllmbenr LEe's network QS p.ricjunctiona}ities rather

than as retail services. Once a networlc eleme"t has been IDllnmdled from the local exchange

network. it can he combirwd WIth other elements in such a way as to provi. #rvic~ offerings. The

neTwork elements must be unbundled so that AT&T can comb;". 'M# mgr~dients to creole jor

COflsumers the widest VQTiety ofservice options, including services not avai/Qble from Bel/South.

F:ach of the eleme1Jts requested meet the thfinition ofa ,wtwork element as "aladllf)' or

equipment wie,} m the provision ofa telecommunications service" including the "features. functions,

and copah;[me!) thai are prOVided by means of such facility or equipment. including subscriber

Tmmher·s. datahases. slgrKlling systems. and information sufficie1llfor billing and collecllon or used

m Iht' transmission. rOllling. or othe, provisiOlJ ofQ telecommunications service." -17 U.S. CA.

.$ 153(29/ AT&Theliel.-es the Act requires that BellSouth provide access to network elemellls at a'I)'

,C!chl1l"a/~\'feasihlepomt. 47 l1.~:CA.. § 25/(c)(3). Technical feasibility lI11der the Act refers !iole~'r'

10 techmcal or operallOlral concerns and not economiC. space or site co"siderations. -17 CF.R.

.~ 51.5: FCC Order Nu. 96-325" 198. Provision ofall of the elements requested is technically

feasIble.

The ability tn combine the unbundledLocal Loop and unbundledLocal SWitching allows new

en/rants /0 cr~(J/e a "platform configuration, " whereby the MW entrant combines an "nbundled

switch andan un"'",tlled loop to form a basIC exchange platformfor local exchange services. The

new' e"traJ/l can then marke/thls bo.tic platform, or combi1le it with its own network elements. such

as Operator and Directory ASSlSta1U:e services. The use ofthe platform by a new entrant allows for
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lowerprices andease 0/shifting betweenprovidlrs; _s not 1'61[11;" r«onjigunniOl'for a change

ill providers: and solves the problem oflocal numINr p«1abilny. Nft1 e",rallls will '101 Choo.ft! 10

purchase unbundled elements to recreate a sel'Vi« availabk for reSIle simply to atlOid payi'rg

wholesale roles. Re-creation and"'aI"lreting ofservices IlsinK unbundled nelWOf'k ele,."ts reqlllres

skills and expertise that many new entrants do not pns#SS and involws increcued n.w over

pUTchasi1'IK servicesfor resale.

BeliSouth's Position: For purpoSIfS of this p~eding. Bel/South does 1101 ask the

Commis.rion 10 rule 0/7 the i.uue ofwhether AT&T CQIl recombine MlWork eleme11ls 10 recreate

Bel/South's eXisting services. 17rat is all i.£flle before the Eighth Circuit COlin ofAppeals. BellSolllh

requests the Commission 10 address the appropriate pricing/or such recomhinatiOl's. BellSolllh

respectflln~' requests thiS Commi.tSI017 to conclude that ""der the Act. when a lIeli' e",ra'" such as

AT&Tslmply purchases alld comhmcs underlying unhundJed network element... to create a sen/Ice

!mbS1Q1111ally identical to that which BellSouth is alTeady off~ringat r~tQil (especially ill the ca.';e oj

Imhund/r!d kx.:alloop and unhundled local sWllchrng), the parties should tr~at thai trml.fO,·tioll jor

what It IS. the resale q/ a .'iCrvICf, rather than the comhination of "nb,mdled element!i, and/or

prlcmg pllrpO!tes. the new entrants should pay 'he di....counted wholesale ra~~ applicable to resold

services.

AT&Ts interpretation o/the Act will give AT<f.T (I) the ability to reStll1 Bel/South's relail

sen'ices. but avoid lhe Act'spricillg stQnl/Qrdfor resale; (2) tile abilityfor AT&Tto avoid the jOint

marketing r~str;ction specified in the Act. Q.' well us any uu and user restrictions contained ill

Bel/South~5 tariffs' (3) the ability 10 argile for' the retention ofQCcess chczrps by AT&Teven though

Ihe actual arrangement is "disguised resale"; (4) the ahility to mtl%imiu its marat position hy
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gamillg the .ry.ft.m mJdt~ting the most profillJblefonn of,~sal, to particular customer.~ (i.e..

resale in ",ral areas. and rebundled services ill urban anas): alad. (5) the ability to foreclo:re. to

a large ment,!acilities-lxJsedcompetitiOll and co,npetitors. MoreOVt!r, AT&:Twould he able to do

all of this wlthOll1 investing the first dol/or ill newfacililies or new capabilities.

ANALYSIS AND FINDINGS:

AT&T requested that thisConunission impose no restrictions on AT&T's ability to combine

BellSouth's netWork elements in AT&T's providing of local service. The fc;C ruJes cJearly provide

that an ILEC shaJl provide nerwork elements in a manner that alJows requesting eLEC's to combine

such network elements in order to provide a telecommunications service In addition. the FCC rules

provide that upon request an ILEe shall perfonn the functions necessary to combine unbundled

network elements with elements possessed by the CLEe in any technically feasible manner

However, the federal Act estabJishes separate and distinct pricing methodologies for resold

services and for unbundled network elements. Specifically, the Act mandates that wholesale rates

shall be determined on the basis of retail rates charged to subscribers. excluding the costs avoided by

the local exchange carrier (§2S2(d){3»). Each n.EC has the duty to offer for resale at wholesale rates

any telecommunications service that the carrier provides at retail to subscribers who are not

telecommunications carriers (§2S2(d)(4» However. with respect to interconnection and network

elements, the Act specifies that the charges shaD be based on cost and may include a reasonable profit

(§2S2(d)(1)(A». Further, the Act places a restriction on the ability ofcenain telecommunications

carriers to jointly market resold services with interLATA services (§271(e)(I».

Clearly, all relevant ponions ofthe Act and the FCC Order provide that AT&T may purchase

unbundled elements from BellSouth and rebundle those elements in any manner that is technically
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feasible. This fact is undisputed by either pany. The real issue presented is not whether AT&T may

purchase and rebundle elements in any manner they choose. but the rate of compensation for the

purchase of such 'elements. '

To thc cxtent AT&T purchases unbuncUecl network elements and then recombines them to

replicate BeJlSouth services. it is reselling BeUSouth'5 services. As Shakespeare pointed out. a rose

by any other name is still a rose. and so it is with resale. even when AT"T chooses to caU it a

combination ofunbundled elements Both the FCC and this Commission have issued Orders strongly

supponing an aggressive resale market This commitment to resale would be rendered meaningless

if AT&T were allowed bypass resale through the fiction of"rebundling." Unrestricted pricing on the

recombination of unbundled elements would allow AT&T to purchase unbundled elements from

BellSouth and then rebundle those elements without adding any additional capability. in order to

create a 5:ervice which is identical to a retail offering already being provided by BeUSouth and

therefore subject to mandatory resale. Such an arrangement would allow AT&T to avoid both the

Act's and this Commission's pricing standards for resale. avoid tbe Act's restrictions regarding joint

marketing and avoid access charge requirements Such an arrangement would also serve as a

disincentive to the ll:.ECs to constr.Jct their own facilities

Accordingly, AT&T may combine unbundled network elementS in any manner they choose:

however. when AT&T recombines unbundled elements to create services identical to Be11South's

retail offerings. the prices charged to AT&T for the rebundled services shall be computed at

BellSouth's retail price tess the wholesale discount established in Order U-22020 or any subsequent

modifications thereof (the current resale discount rate is 20.7",4) and offered under the same terms
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and condition as BellSouth offers the service under.' AT&T wilJ be deemed to be "recombining

unbundled elements to create services identical to BeUSouth's retail offerings" when the service

oft'ered by AT8cT contain the functions. features and attributes ofa retail offering that is the subject

ofproperly filed and approved BellSouth tariff. Services offered by AT&T shall not be considered

"identical" when AT&T utilizes its own switching or other substantive Ametionality or capability in

combination with unbundled elements in ord.. to prociuce a service offering. For example. AT&.T's

provisioning of purely ancillary functions or capabilities. such as operator services, Caller 10, Call

Waiting. etc, in combination with unbundled elements shall not constitute a ··substantive functionality

or capability" for purposes of detennining whether AT&T is providing 'services identical to a

BellSouth retail offering..

ISSUE 16: Access to Rights-of.Way, Poles, Ducls, and Conduits

AT&T's Position: BelJSollth must provide AT&Taccess to rights-of-way. cOllamt. pole

atlac:hmems. alldm~ other pathways 0I1leT7flS mid"OIlditions at parity to thaI prm'ided by Bel/South

/() I1sclf or all)' other party. Bel/SoUlh has hacked offof its original demand/or reservation of

capaCity up tufll'e years m ad\·all'·t:. but has offeretillo alternative dema"d. It has mdi"ated that

Il would nul gram eve" o"e year ufreserved space to AT&T.

AT& rsposition is that B~/lSouth should not be permitted to reserve jor itselfcapacity in a

gn/ltlljac:ilil}' unless other ClUTiers are permmed to reserve capacityjor an equal "umber ofyears

because the Act requires Bel/South to provide nondiscriminatory access to other provitkrs.

-17 U.S.CA. § 251(c)(2) and (6). The FCC Order also erpliCitly prohibits BellSoll/hjrom reserving

right-of-way capacityfor itsfuture needs at the expense ofthe needs ofnew entrants. FCC Order

SSee discussion at Issue 2, supra
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No. 96-315 ~ JJ70. "Nontliscrlmi1lll1ory" mealls that B.l/Smllh 1rIUSI fJ'Ovitk to others ,he same

ac~ss it provides to itself.

BellSouth's PotitioD: &IlSouth lIgrees ro prDtIiiU AT&T eqaud .JUl non-discril'lli1llltory

access to poles, duct, conduit (excluding nulillt,"",1ICe sptzres), entrtlllCe /ilcilities. lind rights of

way under its control, which are not currently ill use and not required by &IlSouth as a

maintenance spare. The equal and non-discriminatory access slvUl be 011 terms find conditions

equal 10 Ihal provided by &llSouth to itself or to .,." 01_ party. cc.pt thllt &lISouth should

not be required 10 give access to its maintenance sptlr#!S. Bel/South's reservation ofmainteNlnce

spares is a Slandord telecommunications industry practice. A ma;lIte1Ulnce spare is simply a place

reserved on the pole or in the conduit in which BellSouth con place facilities quicldy in response

to emergency situations such as cut or destroyed cables. utensive delllys in service restoration

will b~ experienced if BeliSoulh's maintcIIDnce spare is forfeited.

Bel/Suuth's original position sought to reserve conduit and pole cllptlciry required by

BcllSouth's fiw-}'car !oreC4lst. However. the FCC Order apparently concluded that an incumbent

1.F.e may 110/ reserve space in its conduit or on its poles for its Own use different from what it

would allow a CLEe to resenlC. If the FCC Order on this issue withstands appeal, BellSouth will

face the conundrum ofeither allocating conduit and pole space On a first come, first served basis

or allowing panies to reserve capacity no maner the rimeframe. BellSoutIi cannot efJicienlly and

.
effectively prOVide service under either scenario for the rasons stated by Mr. M'UMr.

Net.·ertheless, in Qra effort to resolve this issue, Bel/Snulh proposes that no space be reserved by

any parry and that available Space be allocated on a 'Jirst come. first serve • basis. BellSouth does

request that its emergency spares. which are used during emergency restorlltion activities, be
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c.~cluded from allocation. Furthn-, rerms and corulitiOlU of such IlCCUS sluJll not indlld~ the

mol'lllDt0'Y conveyance of BellSouth's interest in relll property involving third pIlrties.

ANALYSIS AND FINDINGS:

This issue is readily resolved through reference to the Act, which requires unbundled access

to rights-of-way, and previous Orders oftms Commission. Pole attachments are addressed in this

Commission's General Order dated December 17, 1984. This Order was recently reafJinned in the

General Order dated March 15, J996. This latter Order, entitled "Regulations for Competition in the

Local Telecommunications Market." provides at §1101(1<) that TeIeconununications Service

Providers shall allow nondiscriminatory access to their conduits and rights-of-way by other

Telecommunications Service Providers for the provisioning ofloca! telecommunications services."

Allo....·ance of reservation of poleJconduitlright-of-way capacity- finite resources- will

inevitably lead to strategic posturing by parties and would appear to be at direct odds with this

Commission and the Acts requirement ofnon-discriminatory access. The sole exception to this would

be the "maintenance space" noted by BenSouth. which is found to be a technical necessity.

Ahhough BellSouth may reserve unto itselfa "maintenance spare," all other pole capacity shall

be allocated on a first come/first serve basis

ISSUE 17: This isslit WQS re!:f)/ved by the parties prior to arbitration

ISSUE 18: This issue was resolved by the parties prior to arbitration

ISSUE 19: A~cess to UDUSed Transmi.lioD Media

AT&T's Position: Bel/South must leafe 10 AT&Ttts IIIfUS«i transmission media also known

as "darkfiber." AT&T believes thaI dark fiber meets the Ac:t's ckji"i/ion ofa Mrworlc element. 47

U.S.C.A. § 153(19). The fact that It i.'\ Irot cu"tntly in lise does change its naillre. AT&T.will
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will require the place",.", of mD7I,Y miles offiber, with the attel'ltdal" difJiculties of obtammg

rights-of-way, cond"it andpole. and bUildingpermits. Access to Bel/South's dIlTkJiber ....ill permit

AT<IT to develop its OW" Mtworkfacilities more qJlicldy beetlll# it can p'11 to good use all existi"g

but unutilized element in BellSouIh's 'Jetwork andwill not I'Iftd to /Qy its own fiber mid obtain rights-

qf-way. condUit. poles and buildingpermits.

BellSouth's Position: The "dDTk/iber" to which AT&T seeles access is, by definitlo".

lIlTI/sed by BeJlSouth. ollli tines nOlform pari ofBellSouth '... junctioning IPerwork. Accordlllg~r.,t

should 1101 he considered a "network element" subject 10 unbundling IInder the Act.

ANALYSIS AND FINDINGS:

Section 2S J(c)(3) of the Act imposes a duty on incumbent LEes to "provide. to any

requesting telecommunications carrier for the provision of a telecommunications service.

nondiscriminatory access to netWork elements on an unbundled basis" The Act. at §153(a)(45)

defines 'network element' as "a facility or equipment used in the provision ofa telecommunications

st:TVice" As noted by BellSouth. unused transmission media is by definition not used. and therefore

it is not a "network clcment." BellSouth's unused transmission media is therefore not subject to

mandatory unbundling under the Act

ISSUE 20: This issue was resolved by the parties prior to arbitration

ISSUE 21: Provision or Copies of Records Reprdiol Ripts-of.Wly

AT&T's Position: BeilSolllh must prOVide AT&T with copies 0/ pole tmd conduit

el1g1l1eermg re,·ords. The FCC Order ,,"'icD/es all expectation thaI Bel/South will mtl1ce its maps.

plats and olher rel',"'01II da,o availahle for m.'rpeClion and copying when Bel/South receives a
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legitimate reqllestfor «cess to its/aciliti,s or prtJpUty. FCC Ord., 96-325" /213: Cople.'i of

these records are required to jaci/ilDlt .A.T&:Ts pJannUIg ojQCCess to facilities which ill 111m lJ

necessary to provii2 service to LouUiantJ corISIIP1Iers. AT&TagtWes IhtJt appropriate ConditlOiIS cml

be imposed 10 proteci proprietary dam.

BeUSouth's Position: BellSoulh's engineering records for rights of way QT~ extremely

proprietary. Bel/South has agreed to provide AT&:Twith~ occupancyinj'ormatioll regardillg

conduits. poles. and olher right-of-way requested by them within a reasonable lime frame.

Bel/South will aillN.· deslgnaledCLEepersonnel. or agents acting on behalfofa CLEe. to examme

ellgl1leermg records or drawmg~'pertaining to such requests that Bel/Soulh delermme~' would hi!

reasonably necessary 10 complele lheJob. In negotiations. AT&Thas said it has been satisfied wilh

BeIiSomh'~ L'OorUlllalioll and cooperalloll on Slru,",ure access s;tllal;ons. Additiolla/~l'. ill

negotiations A. T& TSOld lhat it would not be wi/ling to give BellSolith copies ofits plals in a reverJe

SlIua/lOn. Plals and detailed engineering records are consideredproprietary information and the

FCC Order acc.:nrds BellSowh reasonable prOleCtlOn of its proprtelary i1ljormatioIJ comained m

records prOVided 10 AT&T

ANALYSIS AND FINDINGS:

As was noted in discussion of Issue 16. supra. this Commission already has rules and

regulations in place requiring non-discriminatory access to rights-of-ways. This requirement would

be meaningless without access to the requested records. Nevertheless, BellSouth is correct in its

assenion that many of these records might contain confidential or proprietary information. BeUSouth

shall make the requested records available, subject to the execution of a mutually acceptable

confidentiality agreement
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ISSUE 22: This issue WQS withdrawnfrom arbitration by ATtfT

ISSUE 23: This issue was withdrawnfrom arbitratitRl by AT&T

ISSUE 24: What is the appropriate price for ada u•••dled aetwork ele.eot that ATAT
has requested!

AT&T's Position: AT&Tproposes thai 1M COI1IWIiSsion set ""bundled network elemelll

prices at the costs generated by AT&T's proposed Hatfield Model rates. Each 01 the prices

re"omme"ded by AT&T represe11t Bel/South's TELRIC, pillS a rea.'OlJQble share of joim and

common costs. AT&Tjurther contends that the Commission should adopt the AT&T propo.fed

opera/or systems pri"es based on Be/lSollth cost data until Bel/South produces cOsl data .n~fficie",

to permit a more detailed analysIs.

BellSouth's Position: Bel/South recommends as rales/or unbundled network e/emems the

BellSomh '.) exi.)·lil1g lariffed rales for services that are comparable to the unbundled network

demems. where theyerist. heculise those eXlsti11g tariffrates are bated upon Bel/Smith '.f cmit.... have

hecll approvt:d by this Commission. inelude Q reasonable profit. and. therefore. meet the

reqltlremefllS Qf § 252 ofthe Act. For unhrmdJed network elements where there are UQ erl.ftil1g tariff

rates, Bel/South proposed market-based ratf!~ that are subject to a tnll-UP process within the nex!

SIX momhs. BellSollth'sproposedrates are setforth in Scheye Exhibit ReS-2. ReI/South and ACSI

llsed Ihj~ approach in its recently negotiated settlement. in which the paTties agreed on rates for lhe

elements that ACSIneeded to get into business. and made tM agreed-upon market rates subject to

Q true-up process after the re/evanl regulatory bodies tktenninedfinal prices through a gelJeric cost

prtx·eedmg. As long as the prices here are set on Q reasonable basis (which does not mean the FCC

proxy rate~· or rate... derivedfrom the Hatfield Model) and as Imlg as there is a true-up provision
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